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GROUP BENEFITS

Health Care Reform under the ACA:
Employer Shared
Responsibility




Employer Shared Responsibility

Under new Code Section 4980H, the Affordable
Care Act’sthe “Employer Mandate,” applicable
large employers are now required to:

1 Manage employee information and trackemployees’ hours of service for benefit
eligibility & affordability compliance, as well as to maintain the data required for audit/ reporting purposes.

Offer ALL (95%) full-time employees (and their children up to age 26) minimum essential health insurance
2 coverage OR pay a $2,000* per employee penalty for ALL full-time employees if at least one full-time
employee receives a marketplace subsidy (minus the first 30).

3 Offer coverage that provides minimum value: Plans must cover 60% of costs (such as deductible, co-insurance,
co-payments) OR pay a penalty: $3,000* per each full-time employee using tax credit tofund exchange
purchase.

4 Offer coverage that is affordable: The single premium for lowest cost plan must be no more than 9.5%* of your

lowest paid employee’s household income OR pay a penalty: $3,000* per each full-time employee using tax
credit to fund exchange purchase.

5 Comply with new IRS information reporting requirements used to administer the employer shared
responsibility provisions of section 4980H OR pay a penalty: 5270* per return up to $3.275 million.

*Starred amounts are adjusted with inflation each year.
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ALE (Applicable Large Employer)
Determination

Ceilcuifeleiict YaLle gltigrldes df FLES

Under the ACA a “large employer” subject to the play-or-paymandateis one whom employed
anaverageof atleast 50 full-time equivalent employees (FTEs) on business days during the
preceding calendaryear.

To determine whether it constitutes an “applicable large employer” inthe currentyear, an
employer must calculate the actual hours worked by all(both full-and part-time) employees
duringthe previous year.

Calculating the number of FTEs:

Done on a monthly basis to determine annual average

a. Actualfull-time employees (those who worked over 120 hours duringthe month)
+

b. Any “full-time equivalents” (combining the monthlyhours of allemployees who work part-
timeand dividing that number by 120).

Example: Afi rmhas 35 full-time employees (working over 120 hours per month) and 20 part-
time employees who each work96 hours per month. These part-time employees’ hours would
be treated as equivalent to 16 full-time employees for the month, based onthe following
calculation:

20 employeesx96 hours/120=1920/120=16 FTEs

Here, thefi rmwould be considered a “large employer,” basedon a total FTE count of 51 (35 full-
time employees +16 FTEs based onthe number of part-time hours worked)

Special Rules:

Seasonal Employees: Full-time seasonal employees who work under 120days duringthe year
areexcluded from FTE calculation. Meaning, if an employer’s workforce exceeds 50 full-time
equivalentemployees for 120days or fewer during a calendaryearand the employees in excess
of 50 who were employed during that period of no morethan120days were seasonal workers,
the employerisnotan“applicablelarge employer.”

= Controlled Groups & Aggregationlssues: The Internal Revenue Code (IRC) Section414treats
two or more employers as a single employerif thereis sufficient common ownershipor a
combination of joint ownershipand common activity. All entities treated as a controlled group
under IRC §414 (e.g. parent-subsidiary, brother-sister) will be treated as a single employer for
purpose of ALE determination. Meaning, the full-time equivalent employees of allmembers of
the controlled group are aggregated to determine whether the group constitutes a single
“applicablelarge employer.” When the combined total of FTEs meets thethreshold, each
separatecompany or ALE member is subject to the employer shared responsibility provisions
even if a particular company or companies individually do not employenough employees to
meet the 50-full-time-employee threshold.



Tracking Employees for
Full-Time Eligibility Purposes

Generally, under Employer Shared Res ponsibility provisions, no penalty can beimposed on alarge
employer who offers group health plancoverageto atleast 95% of its full-time employees and
dependents, if that coverageis affordable and provides minimum value. Full-timeis defined as
working on averageatleast 30 hours per week or 130 hours per month.

Employers May Identify ACA Full-time Employees Using:

1. The “month-to-month” method: Employeridentifies full-time employees on a monthlybasis.
2. The “look-back” measurement period: Employer tracks employee eligibility on a periodic
basis, looking back ata defined “standard measurement period” (3-12 months) to determine
full-time status for subsequent “stability period” (the greater of 6 months or the length of the
standard measurement period).
= Employers mayuse “administrative periods” of up to 90 days between the
measurement periodand the stability periodto make ACAfull-time employee
determinations and perform otheradministrative functions (e.g. providing enroliment
material)
3. Measuring new variable hour & seasonal employees:
= Avariablehouremployeeis onewho, based on thefacts andcircumstances atthestart
date, is notreasonably expected to work onaverage atleast 30 hours per week;
Employers can delay coverage for new variable hour employees during their
measurement period.
Starttracking hours thefirst dayof month following date of hire; NOTE: the total
combined length of an initial measurement period plus the subsequent
administrative period may not exceed 13 months, plus any portionof a month
remaining until thefirstday of the following month. New hires will mergeintothe
“Standard Measurement Period” during their “Initial Stability Period” (see below):

New Hires in June 2013

New Hire
Measurement Period

12 Month 12 Month 12 Month
Measurement Period Measurement Period Measurement Period

12 Month Stability 12 Month Stability 12 Month Stability
Period Period i

SpeC|aI Rules:

For both variable hour & seasonalemployees count: Actual hours + Hours of paidtime off; Credit
hours of federally-mandated |eave (e.g. FMLA) using average hours method

Special rules for schools: Give credit for periods of unpaidschool closing (e.g. summer break) up
to 501 hours;Include classprep time for professors (2 % hours counted for each classroom hour)
13 week breakin employment: Disregard priorhours & treatas new hire (*26 weeks for
professors; *Rule of parity)

Classifications of Non-Hourly Workers: Employers may employ different methods of determining
full-time status for different classes of non-hourly workers as long as the separate classification
of employees is reasonable and applied consistently



Pay or Play Penalties

2 major types of penalties can be triggered
for failure to comply with the ACA:

1. Pay Penalty: (or no offer penalty/“Sledgehammer” penalty)
= Triggered when an employer fails to offer “substantially all” full-time employees (and
their dependents)minimum essential healthinsurance coverage
“Substantially all”=95% of full-time employees
$2,000 (+inflation) per year for eachfull-time employeeifat|east one full-time employee
obtains federally subsidized coverage, with the first 30 employees excluded from
calculation
2. Play Penalty: (or defective coverage penalty/“Icepick” penalty)
= Triggered when an employeroffers coverage, butthat coverageis defectiveinsome way
Defectcan berelated to minimumvalue (MV), affordability, or both
When affordable MV coverageis not offered, thereis a $3,000 (+inflation) penalty for
each full-time employee who actually receives a premium tax credit via the Health
Insurance Marketplace.

Note: When an Employer offers an employee coverage that is affordable and provides minimum
value, the employee is NOT eligible for a premiumsubsidy through the Exchange.

Key Pay-or-Play Rules

Insurance Not Offered to at least 95% of full-time employees and children

At least one full-time employee obtains subsidized coverage on
I exchange I

I $2,000 X each full-time employee, reduced by first 30 I
I Penalty assessed monthly I

l Affordable Insurance Not Offered to all full-time employees and children I
No I At least one full-time employee obtains subsidized coverage on exchange .

Affordable

Insurance l $3,000 X each full-time employee who obtains subsidized coverage on exchange I

I Penalty assessed ly .



ACA Minimum Value
and Affordability

Minimum Value (MV): What cost sharing (deductible, co-insurance, co-payments)are
included?—Plans which pay 60%of costs=MV (Bronze level plans or higher, usually nota
problem)

Affordability: What premiums are employees arerequired to pay?Look atthesingle premium
for lowest cost plan—isitno morethan9.5% (indexed for inflation each year) of yourlowest
paid employee’s household income? (Biggest challenge for employer)

1. W-2 Safe Harbor
Allows employers to use each employee’s W-2 income (Box 1) from the
current year to determine affordability IRS Affordability

Calculation: When using this method, the W-2 Formforthe currentyear is used. Thatis, the total Safe Harbors:
W-2 compensationfor ayear(froma particular employer) determines the maximum monthly '
amountthatemployer cancharge the employee for self-only coverage, meaning the employer

must make assumptions regarding expected wages forthe year. The final regulations provide that 1. W-2income
the employee’s required contribution during the year mustremaina consistent dollaramountor a 2. Rate of Pay
consistent percentage of all Form W-2 wages during the year; anemployer is not permitted to (Monthly)

make discretionary adjustments fora pay period. 3. Federal Poverty
To calculate affordability for fulltime employees not employed the full year, multiply the W-2 Line

wages for the calendar year by a fraction equal to the months for which coverage was offered to
the employee over the months the employee was employed; Example: anemployee worked nine
months of a calendaryear, andwas offered coverage during six of those months. At the end of the
year, the employee received a Form W-2 reflecting wages of $30,000. To calculate, multiply
$30,000 by 6/9to get adjusted W-2 wages of approx. $20,000. Then calculate the applicable
affordability percentage of thatamount.

Disadvantages: Advantages:

= Box1incomedoesnotinclude pre- = The W-2income safe harborgenerallywill
tax contributions for 401(k) or resultina higher monthlypremium
cafeteriaplans, so if anemployee “affordable” amount.
makes these pre-tax contributions = This isbecausethe W-2 method includes
this will reduce the maximum all hours the employee actuallyworked
affordable amount. and hours forwhichno workwas

= This iscalculated on an employee-by performed butthe employee was paid or
employee basis, and will have to be entitled to payment (e.g., paid holidays
calculated each monthif W-2 income and vacation, paid leave anddisability). Itis
varies. This can be administratively notlimited to 130 hours/month, asis the
burdensome andtime consuming. Rate of Pay safe harbor below.

= An employer mightnotwanttouse = An employer mightwantto usethe W-2
the W-2 method if it has variable method ifit has a stable workforce
hour or seasonalemployees, or if it comprised mostly of regularfull-time
has employees whose hours of employees who work40 hours per week
service or compensationvary over and whose compensation is unlikelyto

the courseof theyear. decreaseduring theyear.



2. Rate of Pay (Monthly) Safe Harbor
Design-based method allows employers to calculate affordability

on a monthly basis

Monthly Income Calculation:

For hourly employees: 130hours multiplied by the employee’s hourlyrate as of the first dayof
the planyear orthelowest hourly rate of pay during the calendar month.
For non-hourlyemployees: use the employee’s monthlysalary (yearly salary/12) as of thefirst
day of the planyear (regardless of hours on whichis based).

= Oncemonthlyincomeis calculated, multiple thisamount by the applicable affordability percent

to determine maximum cost for this employee.

An employer can use the “rate-of-pay” safe harbor even ifthe employer reduces an employee’s
hourlypayrateduringthe planyear, but the rate-of-pay safe harbor will apply separately foreach
month. This will resultina lower maximum “affordable” rate for those months anemployee’s
hourlyratehas been reduced. Note thatif an employeruses therate of pay of the lowest-paid
employee and multiplies this by 9.5% (as indexed), the resulting monthly amount will meet the

test for allemployees.

Disadvantages:

=  The employer can only multiplythe
hourlyamountby 130hours per
month, even if employees actually
work more hours.

Advantages:

Although technicallythisis calculated on
an employee-by-employee basis, it can also
be a “fail-safe” design-based safe harbor
becauseif this Affordability testis met for
the lowest-paid employee, then it will also
be met for all other employees.

This affordability calculation will apply
even if an employee works fewer hours or
is on leave during some months (e.g.ifa
full-time hourlyemployee earns $12 per
hour in a calendar month, coverageis
affordableif the employee cost for
employee-only coverageis not morethan
9.5%0fS12 x 130 hours, or $148.20, even
if the employee has a significantamount of
unpaid leave or otherwise reduced hours
inoneor more calendar months.

The employer can calculate the maximum
amount for affordability as of the
beginning of the plan year (andon a
monthly basisif hourly rateis reduced
duringtheyear), andneed not wait until
after theend of the year to determineit.



3. Federal Poverty Line Safe Harbor
Allows employers to use 100% of the Federal Poverty Line income (for a
household size of one) to determine affordability

Calculation:

Thereis no calculation otherthantaking the FPLfigure, dividingitby 12, andcalculating

9.5% (as indexed) of thatfigure.

The final regulations allow anemployer to usethe FPLratein effect six months priorto the start of
the planyear, ratherthanatthestartof the planyear. Employers generally setrates threeto six

months beforethestartoftheplanyear.

Disadvantages: Advantages:

. The Maximum Amount: This .
method typically provides the
lowestthresholdallowed forthe
monthly premium. Forexample, in
2017 100% of FPLforone person
was $11,880.00, sothe maximum .
employee contribution (forself-
only coverage) per month was only
$95.93. .

. Other methods generally allow a
higher monthly premium charge.

This is not a separate calculation for
each employee. Itis a “fail-safe” safe
harborthatwill apply even ifthe amount
is lessthana particular employee’s
actualincome for the month or year.

An employer who uses this safe harbor
will always meet the affordability
standard each month.

This safe harbor maybe most useful for
employers who use the look-back
measurement periodto determine if
variable houror seasonalemployees
have full-time status (if an employer’s
lowest paidemployeeisa “moving
target” may haveto check affordability
each month throughout year unless they
usethis “100% of FPL” method).

May be useful to employers with
employees whose hours of serviceare
higher earlierintheyear



New 6055/56 Requirements

The Affordable Care Actadded section 6055 & 6056to the Internal Revenue Code, which requires
submissionof informationreturns the IRS will use to administer the employer shared responsibility
provisions of section 4980H, and to show compliance with theindividual shared responsibility
provision in section 5000A.

= Deadline tofile the reports:

Returns dueto full-time employees by January 315
Returns dueto theIRS by February 28iffiling on paper; and March31 iffiling
electronically

Employers with insured health plans:
Section 6056 of the IRC requires applicable large employers (ALEs) to fi e information
returns withthe IRS and provide statements to their full-time employees about the
health insurance coverage the employer offered.
Each ALE member may satisfy the requirement to fi lea section 6056 returnby filing a
Form 1094-C (transmittal) and, for each full-time employee, a Form 1095-C(employee
statement), or other forms the IRS may designate.

Employers with self-insured health plans:

- Section 6055 to the Internal Revenue Code provides that every provider of minimum
essential coverage will report coverage information by filing an information return with
the IRS and furnishing a statement to individuals.

An ALE member that maintains aself-insured planalsouses a Form 1095-C to satisfy
the reportingrequirements undersection 6055. The Form 1095-C will have separate
sections to allow ALE members thatsponsorself-insuredgroup health plans to combine
reporting to satisfy both the section 6055 reporting requirements and the section 6056
reporting requirements, as applicable, on a singlereturn.

The following tables describe:
i) the type of information required under sections 6055 & 6056; and
ii) the specific information required on forms 1094-c & 1095-c

) Type of Reporting  Affected Employers Required Information
Code 6056 — Largeemployers (atleast | Terms and conditions of health
Largeemployer 50 full-time employees, plan coverage offered to full{8 me
health coverage including full-time employees (helps the IRS administer
reporting equivalents) the ACA’s shared res ponsibility

penalty forlarge employers)

Code 6055 - Employers withself- Informationin each individual
Reporting of health insured health plans provided with coverage (helps the
coverage by health IRS administer the ACA’s individual
insuranceissuersand mandate
sponsors of

self-insuredplans




1094-C (employercover sheet) 1095-C (individual employerform)

Transmittal forminsurers and self-funded Coverageinformation formrequired for
plans will filewithIRS alongwith all the each full-time employee.

Forms 1095-C = Identify thetype of healthcoverage

= The nameand contactinformationof offered to a full-time employee for each
the employer calendar month, including whether that
« The total number of Form 1095-Cto be coverage offered minimumvalueand
filed (line 18) was affordable forthatemployee.

Employers must usea code to identify
the type of health coverage offered and
applicabletransitionrelief.

= Monthly ALE Member Information:
a) Minimum Essential Coverage Offer
indicator; b) Full-Time Employee Count ]
for ALE Member; ¢) Total Employee = Employersthatofferself-insured health

Countfor ALE Member; d) Aggregated plansalso mustreportinformation
Group Indicator; e) Code Section abouteach individual enrolled in the

4980H Transition Relief Indicator self-insuredhealth plan, including any
full-time employee, non-full-time
employee, employee familymembers,
and others.

Penalties & Available Defenses:

Penalties for inaccurate filings or failure tofile:
$270 per return, with amaximum of $3.275 millionunder Code sections 6721 and 6722.
Penalties apply separately to Code sections 6055 and 6056 reporting:

= Section 6721 (filing with the IRS) penalty: may apply to a providerthatfailstofile
timely information returns, fails to include allthe required information, or includes
incorrectinformation on thereturn

= Section 6722 (reporting to the employee) penalty: may applyto a provider that fails
to Furnishtimely the statement, fails toinclude all the required information, or
includesincorrectinformationon the statement.

Penalty Relief Provisions:

Under Codesection 6724, the IRS will notimpose penalties undersections 6721 and 6722 on
reporting entities that can showthat they have made good faith efforts to comply withthe
reporting requirements.

Noreliefis providedin the case of reporting entities that cannot show a goodfaith effort to
comply with theinformation reportingrequirements or that fail to timely file an information
return or furnisha statement.
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